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Haig, Pammpan®

The High Court of Australia is raking an increasingly prominent and important
role in confronting, mediaring und directing international challenges wo Australian
constitunionalism, Ir is duing this by augmetting io tradivional politics based an
parhamentiry uwveragnty and federal judicial review with a new poliic dhat

fundamenial democrane themes such as righs, freedomis and oqualine. In this chapeer,
we examnine the court's reasins and jusifications for sdopting its new jurisprudence
and the differens forms this engagement has tken by ceploring in derail ies claim
that it ‘makes” the law, its jurbsprudence of rghts and frocdoms, and i decisions
an Mative Tidde. Though there are significant practical and theoretical limitations to
the new polinics of the High Court, the chaprer suggzests thae the High Courr and
other cours of final junsdiction are responding o, and in wm shaping, global
changes, implementing by means of gradual and incremental judicial adjudication

an international common Liw and potentially an international constitutinnalism,

The High Court as a political institution

Chapeer 111 of the Australian Constitunion, the Judicamre section, provides for a
federal Supreme Coirt, 1o be called the High Courr of Australia. It is in this chapuer
thar the judicial power of the Commeonwealth is vested in the High Court (scction
71);: judicial independence secured (sections 72 and 79) and the jurisdicion of the
cour spelled out (sections 73-78).

There i same ambiguity as to the nare of the court the founders intended 1o
establish and whether they expected the coun would exercise judicial review —
that ix, decide whether legislative ensctments by the Commonwealth or the sanes
were unconstitutional. Though the absence of a specific provision o this effect in
the Constirution has raised doubt regarding the founders’ intentions, it is dear
thar the majoriry of delegares a1 the Constinutional Conventions sought to entrench
an American-sivle judiciary (Thomson 1986, 1988). A number of reawons were
given for this. Poremos: was the view that, in a lederal system, it was esseniial o
have an impartial and disinterested panty @ negotiate the disputes thas would
incvitably arise berween states and the Commonwealth, As the Constitution was a
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legal document, the nawral choice for wch an interpretive and adjudicative role
wts the judiciary. In chis light. the court was seen as the bulwark of the Conssitution,

Now it is chear that, from its inceprion, the High Court has been a political
institution. Iris palitical 1o the extent thas i members are appointed by the federal
exccutive, often controversially, It has also been political in the way it has shaped
Ausralian politics. A cursory survey of the High Count's decisions since i
establishment in 1903 clearly reveals the fundamensally polirical nanure of the court's
comstimational jurisprodence. [is 1920 decision conceening the validiey of a log of
claims served on Western Australian government enterprises by the Amalgamared
Socicry of Engincers effectively gave the Commonwealth arbitral convrol over
natianal wages and foreshadowed a significantly greater scope for all federal lepislarive

' By upholding the Commuonwealdh's wartime income s legislation in 1942,
the court allowed the Commonwealth ro implement navonally uniform taxaion,
ousting the stares from the field of income tax, Larer decisions on excise completed
the fiscal dominance of the Commonwealth.” In a series of decisions between
1945 and 1949, the court undermined Labuor's pastwar reconstruction program
that had envisaged narional ownership of airdines and banking and a comprehensive
systerm of wcial services.! In 1982, a dispuse concerning the validiny of a contrace
entered into by the Aboriginal Development Commission resulied in the validation
of the Commonwealth Raviad Dacrrmimarion Ace 1975, extablishing a new foundation
for the recognition of the rights and claims of Indigenous Auseraliane* The court’s
rejecnion the following vear of Tasmania's challenge o the Commonwealth's Nasiomal
Furkes aind Wikdlife Ace 1975 thar prohibived the construction of a dam in 2 World
Herirage-listed area expanded the Commonwealths external affairs power, and in
deing so ot only reconfigured envisonmental politics in Auseealia, but findamentally
altered the Jegal foundations of Australian federalism, giving greater recognition
atd impetus to Australian nationhood !

These decisians show a politics of the Court where major political questions
are desermined in the course of often-obscure asgument concerning the validity of
specific enactments. They alw confiom that the judicial review exercised by the
Court was based essentially on the federal division of powens secured by the
Canstimunion. Even a case ostensibly sbout freedom of speech and association, the
Conennnis Piereycase (1951, was decaded oi the basis that the Menzies governmeni's
Canmmeunist Rarty Divafution Act 1950, which soughe o disolve the Communist Pary
and declare unlawful affiliated groups and organisations, was beyond the
Commonwealths defence power.”

Federal judicial review — reviewing the constitutionality of a provision to
derermine whether the states or the Commonwealth have the federal
temancation of powers secured in the Constitution — represented an attempt to
accommodate the Amercan innovation of federalism with the English principle
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of parlamentary sovercignry. Subject 10 the federal sertlement and the general limins
tmposed by imperial legislation, the suies and the Commonwralth were asumed
to have plenary power, The court in this arrangement was, as anticipaied by the
founders, an arbitrator of federalism and a defender of the Constumion. In this
light, provislons limiting parfiamentary authority, such as the limived range of rights
and freedoms specified in the Constunion, were given a restriced reading by the
couri. because, in appearing to show a3 distnea or conempt of parliament, they
endorsed a view thar was inconsstent with English parfiamentarianism.

In Bacr, the primacy of pardiament as the locus of politicil innovation and as the
ultimate guardian of ancient freedoms bolssered the court’s contention that it role
wan funcamentally legal. In the now well-known wards of Sir Owen Dixon, Chicl
Justice of the High Court and onc of Australia’s moar eminent juriss, ‘strict and
complete legalism’ was a necewary requirernent for the coun’s independence. The
court consistently claimed that i ek was fundamentally legal — namely, the
inerpresanion of an imperial legislative enactment, in this coe the Constinumion. [n
holding a starurory provision invalid, the cours was merely denying 2 power 1o one
part of the tederal union; only in exceprional cases were both Commonwealth and
the states deprived of authority by the coun's exercise of judicial review. Impormantly,
the court merely declared or interprered the liw: law-making was a responsibiliy
confined to parliament, the people’s representartive.

This view of Australian constitutionalism and the court’s mle within the regime
was challenged by fundamental irernanonal developments and the evolution of

ia a8 2 mathon. Confronted with the increxang difficuliy of saccommodating
or recomling parliamenmaranivm with these changes, the court was of the opinion
thar it was necessary to reconceive and therely secure 4 new theoretical and
institutional foundation for the court within the regimie. Accordingly, i began w
undertake fundamental changes in is furisprudence. Before examining the characrer
of the new politics of the High Count by turning to it major decisions, i i
appropriate o consider in greaver detail the natere of the changes thar warranted
wich a wransformation in it jurisprudence.

Reasons for change

Impartant changes in Australian constitutionalism thar ook place in the course of
the rwenticth cenmury had far-reaching instinutional consequences for the cour,
signilicantly reformulating it role within the poling. Auaralias development into
an independent, sovercign state was a gradual, evolutionary process, sigriposted by
major cnactments such as the Colondad Vilidiey A 1865 (UK), the Comamanerniolh of
Aseseradis Camstrraveson Act 1900 (UK and the Stanse of Wesominer 1931 (UK. Perhaps
the maost impeonant enactment, at least in terms of fs symbolism, was the pasdng
of the Assnalie Ace 1986, which formully werminared the power of the UK parliament
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to legasate for Australia. These changes in Australian corssimunionalem were mimored
ifi the increasing suthority of the High Count within the Australian legal system
{Galligan 1986 Bennetr 1980; Sawer 1956, 1963),

One of the most important changes was the gradual rransformarion of the
High Court into the final count of appeal in Ausralia, Though the majority of
founders intended the High Court 1o be a supreme court of appeal in Australia,
appeals 1o the Privy Council in certain cases were retained in the Constitution 1 3
tesult of compromises that were implemented a2 the time the Constitution was
formally enacred in Westminster.” As a result, the High Court was not a final cour
of appeal in Australia and appeals to the Privy Council, though lew, were pursued
by lirigants. This meant thar English judicial opinion, especially thar of the House
of Lords and the Court of Appeal, was considered authoritative in Australia. For
example, in Pimicase, a deciion handed down in 1943, the High Court held thar in
cuses of conflict the decision of the House of Lord would be hinding on the High
Courr, cifectively placing the House of Lords ar the apex of the Austealian legal
svstem,”

Buat 20 years laver shings had changed. In Perker, a case decided in 1963, the
High Court announced fis judicial independence and held that it was free ro consider
issuies independently of English authority.” By this time, srong narionalist sentiment
reganded appeals w the Privy Council as contrary vo the starus of Ausrralia as an
independent nation, and legislaion in the form of the Prizy Cosneil (Linvismion of
Appoiel Ace V968 (Crh) and the Prevy Conmeil (Appeals froms the Figh Caurt) Ace 1975
(Cth) was enacied, limiring the right of appeal to the Privy Council. As 2 resule of
these decisions, the High Courr held in 1978 in Viro thar it would no longer be
bound by the decisions of the Privy Council."™ The remaining avenue of appeal 1o
the Privy Council was abalished by the Avsralia Actiell Thus, by 1986, the High
Courr was effectively the final courr of appeal in Auseralia.!!

The independence af the court was accompanied by changes thar emphasised
ins role as & national courr. The Federal Courn of Appeal was esablished in 1976
with the spexific purpose af frecing the High Cours o decide constitutional fssues
andd appeal cases of national importance.” A successful referendum made possible
the enactment of the Cantinutional Alrerasian (Retivement af fusdgen) Act 1977 (Cih),
which ended life renure for judges, imposing a mundatory retiring age of 70 vears.
By the Migh Cowrr of Awsralia Act 197% (Cth), the court was given muaximum
independence to manage ies building, safl and finances, The increasing importance
of the court had is symbolic confirmation in the conuruction of 4 new
Cour bullding in proximisy 1o Parliament House in Canberra. The batlding, which
was opened by the Queen in 1980, was also imporwint for practical reasons:
sophisticated coun reporting services using audio-visual resources were installed
in the building, 2 was the count’s extensive library.'" lis procedures also reflecred
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ity growing stature as a court at the apex of the federal legal syssem as well ax a
general court of appeal in Australia. The court was now in charge of its own docker:
by 1984, most civil appeals as of right were eliminated so thar special leave 1o
appeal would be granmed by the court only in limited cises, mich as those char raised
sucs of public importance of imporant questons of law (O'Brien 1996), The
court also looked different — a5 a comnutional court, ir decided thar it would no
bonger appear in mradithonal wigs.

These instinmional changes coincided with powerful foroes of globaliaon.
The increasing intermationalisation of legal and comnstiutional norms and the
recognition of Indigenous and human rights began o influence significantdy
domestic legal regimer. At the time of these changes, the count continued to insist
that it was no more than an impartial adjudicaror of the law, declaring the common
Law withour making ir. Deirable changes 10 the law were 1o be left w the dicresion
of parliament."* The court’s stance was in contrast o developmerits that were taking
place in other courts of final jursdiction in the common law world. The most
impaortant source of change in these other jurisdicinns was the entrenchment o
adoption of bills of rghes, which fundamentally tansformed their jussprudence,
altering their methods of interpretation as well s their mole within the paling.”

Inn contrast, the Australian High Court appearcd to stand outside the madnstream
of changes v courts of final jurisdiction. Pant of the problem was, of course. the
fact that Auseralia did not have a bill of rights — various attemprs o entrench a bill
of rights had proven 1o be singularly unsuccesaful (Willams 19599a; Charlesworth
1993; Galligan 1990). In spite of the absence of a bill of dghes, Auaralia was
nevertheless increasingly committing itself 1o o number of international human
rights covenant and conventions. The gradual opening up of the Australia legal
system to the world and the increasing importance of human rights within
international law exposed the High Courr to internarional influences. As a court of
final jurisdiction, the High Coan became the institution that would mediate
inrernarional changes, compelling ir 1o adopt 2 more extensive and profound role
in the adjudication of constitutionalism in Awstralia {Bailey 1990; Tenbensel 1996;
Charleswarth 1991).

Fundamental changes in society also had an importnt bearing on the coure. A
liberal-democratic concern with individual liberty shifted the emphasis from
collective 1o individual interests. A progressive shift ro a more highly educared and
cultrally diverse population and incrensing marerial wealth also comributed 1o o
community that had less confidence in the major instirunons of governance. The
orthodox theoretical framework of responsible government and parliamentary
democracy thar protecied individual rights and thereby justified 2 limited mle for
the judiclary no longer scemed valid. The reality of panty government. evecutive
dominance and the adminkscrative state appeared 1o represent an unchecked and
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unaccountable power in Ausralian politics. Thus the coun’s abandonment of the
declarstory theory and its turn 1o a jursprudence of individual righes and freedoms
— a junsprudence that wiw the Constitution as o constitutive enactment — was
justified as much by an acknowledgment thar the polincal senlement that protected
civil libertis and thereliore justified judicual ereiice no longer operated in
Australian palingal life as international developments { Mason 1989; Brennan 1192;
Toahey 1993}, In adopeing this view, the court in tum influenced the evalution of
social amitudes thar favoured individual rights, and weakened the claims of
governments to represcint the common pood.

These facvors would nor, by themsclves, be sulficient 1o account for the change
in direction in the coun's jurisprudence, What made them decisive, however, wasa
theoretical penpective thar wai predicated an the need w accommadate change,
Here it s necossary to acknowledge the powerful influence of Roscoe Pound, Julius
Sone and sociolagical jurbprudence in the development of the High Courts view
of its mole within the regime (Stone 1961, 1966; Blackshicld 1983 335-4).

The new paolitics of the High Coun

The prominent fearures of the coun’s new politics can be scen in its decisions
regarding i awn role within the regime as well as the way it hai been prepared 10
interpree and introduce changes into the conmon law and the Comstlation. Theugh
a comprehensive examination of the new polities of the court is beyond the scope
of this dup-i.m a sitfficient indicacion of the courts ||.Lr|.'|.prud|:n-n= may h.'ﬁ:-l.l-r‘l-ﬂ-‘- if
we rurn to irs mapor decisions, such as i claim thae ic ‘make’ the liw, im jurisprodence
of rights and freedoms, and it ground-breaking decisions on Native Title.

Judges as law-makers: repair and upkeep
Perhaps the most seriking fearure of the High Court’s new politics was i repection
of the declaratory theory. The Court had eadivionally daimed thar it did nor make
thie law: it interpreted and declared the law, This view was abandoned by the High
Court. Dewcribing the declaratory theory as a cloak for undisclosed policy
contderations and tending tovwards conservatiom, the coun sdvecaed 3 new
approach o interpretation, described variously as a 'dynamic’ or ‘palicy” approach
(Mason 19968: Glesson 199% Craven 1993%; Lindell 1994). This new method of
Intcrpretation requines judges to take into sceount comminity values, especially in
the interpretanion of 3 constitunion. Such a method would cxpose undedying valus
for debate and enhance the open charscrer of judicial decivion-making. Though
this would expose the court and i deciions o greater eriticiom, it would also
promoic a legal reasoning that was maee u.n,-r,-pthc to society as 2 whale.
Diynamic inrerpretation has changed the formal rules of statutory interpretanion:
sovercigniy of the people replaces parliamentary sovercignoy; exerinue material
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will be allowed in interpreting the terms of the Constitution: the Constiution will
not be confined 1o ity mesning in 1900, it will be read as an instrument of nanonal
government. The High Court s now prepared wo take o account decisions in
other jurisdictions as well as principles of international law. [ sees the Constiurion
as more than an fmperial enacement, and is prepared to aniculate the principle
that are impli:i-r in its terms of general structure.

The admission thar the court in some sense ‘makes’ the law has raised a number
of difficultics. If, indeed, the court makes the law, then its impartiality, neurraliey
and lack of bia come into question. The difficulty this poses for the legitimacy of
the court is exacerbated by the argument thar, in a democracy, law-making dhould
only be undertaken by the wpresentatives of the people, In fact, a judiciary that has
authority 1o invalidate padismentary enactmenis and appropristes for joell the
right b make laws appears to overiumn the rule of law and assume supreme authority
in the polity. There have been many attempts to formulate theories of interpretation
that will justify the court’s rale as brw-maker. The dominant view on the courr has
been that it has 2 proper and legitimate role in repairing and keeping up wo dare the
Laow wiith changing and fundamenial community values {Preston and Mhﬂdrd | 0,
Mason 1995, 1996a; Brennan 1993; Gleeson 1997). The influence of sociologcal
jurisprudence in this formulation is evident. lndesd, the strengtha and weaknesse
of the court’s preferred formulation mirmor those of sociologicil jurtsprudence.

The communiry values argument appears to have a sirong case in the
interpretation and foemulation of the common law. I the comman laiw is viewed
not as the declaraon of an immemorial law, but as |udgt—mn:|: law, then the rale
of judges as law-makers appears unavoidable, But if judges are no longer “living
oracles’, if they exercise judgment o develop the law, are there any limits or
constrainm on judicial law-making? The court’s response has been o defend judicial
law-making as repair and upkeep of the common law: judge-made law — an area
of specialised, if not arcane knowledge and expertise — should be alvered by judges
1 order to keep up with the changes tn sociery. Acconlingly, common law judicial
lww-making relies not an the discretion of individual judges. but on communiey
values. If community values shape, guide and conurain the judiciary, then ir s
pessible 1w justify judicial law-making as a form of representative governance. By
construing the community o include pracritioners, scholars and the larger
deliberative communiry, it may be possible to have maore representarive and therefore
authoritative declsions by the court. Clear judgments thar are 2 consequence of
public debare and discuission are more likely 1o reach an ourcome that is in accond
with the principles of the regime. At the very least, they wall have maore significant
support and acceptance in the community. Yer major questions remain. How
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appropriate is it 1o speak of & community? To what extent & the judiciary beteer
placed 1o discern the changing sapects of community valued In determining
community values, will the court not be tempied 10 lead — that i, shape —
community values rather than repair the law, producing controversy rather than
comsensin? As 3 consequence of adopting this method of interpretation. the coun
has been more willing 1o cxpose itsell o what it considens informed criticiam,
making it judgments clearer and more accessible to the general public. It has been
prepared to relax the rules of standing and broaden the range of interveners and
amicus cnrsaror friends of the court, especially in constimunonal cases.” Judges have
also been more willing o undertake exsra-curial work, explaining the work of the cour
by granting interviews, making public speeches and presenting papers at conferenoes,

Implied bill of rights: ‘split personality’

As b an 1986, the High Court had rejected the exisence of an implied constitutional
guarantee of freedom of communication.'” Bur by 1988, the coury was hinting at a
chunge in direcrion." The court’s new jurisprudence was inauguraced in two decisdons
it handed dowen o the same day: Matiomivide Nesnand the Politsead Adversiiing cawe"”
In these cases, the court declared thar the right of palitical communicarion was
impliciv in the Constinurion. Such a constitutional implication impesed limitsons
on the laws parliament could legislate — for example, there were limits on the lows
i could enact on political advertising. ™ Subscquentdy, the courr, in Theapianons, held
rhat such 4 constitutional right altered the comman law of defamation and therefore
contld be refied upon asa defence in a civil defamarion acrion. ™! These cases

that the coun was developing an implied nghes jurisprodence that could, in time,
provide an extensive judicially ereared bill of rights.™ The posibility of such an
attcome wis chiocked, at least in the short 1evm, b the ceiiare’s decision in Melsinsy,
where it held thar the principle of one vore one value was noe an essential aspecr of
Pepreseniative government and thercfore could not be relied LR A% & conarirutonal
principle o overturn electoral laws in Western Ausrralia. " MeCiinty was followed by
vwo deciions which reconsidered the Theopdanens decision. In Lasge, a cose
concerning 3 defamation action by the former prime minister of New Zealand,
Diavid Lange. the court in 4 unanimous judgment confirmed in jurisprudence on
implied right of political speech but rejected the view thar such constimugional
entitlements could be relied upon in defending a civil scrion.™ Levy concerned the
arternprs of Laurence Levy to protest againg recreational duck hunting in Vicraria
by mt:riﬂgdﬂign:rcd areas without the required permin. ™ He angued thar Vierorian
legistarion limiring access ro such areas was unconstitutional because it infringed
the principle of free political speech. Though the cour held thar sctions as well as
specch were protected by the implied constitutional right of political speech, it
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rejected Levy's claim on the grounds that there was no absoluie rght 1o free speech
and that the relevant provisions were aimed at securing public safery and did s in
an appropriae way.

Finally, in Kruger, a case dealing with the “stolen gencration’ of Aborigine, the
court indicated it reluctance oo press i implied rights jurisprudence into new
ancas.™ Kruger and others were Aborigines who had been taken from ther familics
when they were young, pursuant to the Northern Ternitory Abarigimli Ovdimance
which made the Chief Protecror of Abonginals legal guardian, with the power w
undertake the care, custody and control of any Abonigine, Kruger claimed that the
ardinance and the various acts were contrary to the implied constitutional rghes
and guarantees of legal process, begal equality, freedom of movemene and association,
and freedom of religion. They also angeed that the mlevant legislation and the
actions of the Terrivory’s Chiel Protecror were anconstitutional because rhr;.'
amounted 1o Fnl:.ﬂ:i-dc- The majority of the court held thar the relevan: an'uiuru
were nor invalid by reason of any rights, guarantecs, immunities or freedoms
containel in the Constitution. [ was abo held that such implied righes could pot be
refied upon o commence civil actions. Thus the Kruger decinion appeared 1o mark
the limits — ar least for the proent — of the coun’s implied rights jurisprudence.

Separation of powers: limits on parliament
In addition 1o its decisions on freedoin of polinical communication, the coure numed
1o the separation of powers secured in the Consnitution as an important source bor
the protection of liberty (Patapan 199%; Williams 1999b; Winterton 1994 Zines
1997:Ch. 10; Parker 1994), It has dissernied in the namire of judicial power, and the
judical proces generally, a constitutional guarantee of 3 range of individual righs
that are not subjecr o parliamentary discretion.” For example, the court has held
that the legisbature may not interfere with the judicial process, particularly with the
requircments of natural justice.™ Similarly, in Dderricd, the court has formubated a
limvited notion of right o counsel from the right vo fair rral. ™ The issuc in Deerrich
was whether an accused person charged with 3 serious crime punishable by
imprisenment, who cannot afford counsel, has o right 1o be provided counsel a
the public expense. The majority, relying on the commaon law right of fair irial, held
that in such cases 4 judpge should adjourn or stay the erial until legal representation
is available, Justices Dieane and Gaudron went further by chimi:nﬁ that fair irial was
enerenched in the Constitwetion's nequirrmznt of the ohservance of judicial process
and fairncss, implicit in the scparation of judicial power.™

In the Wir Crime case, the High Cournt decided that the separation of judicial
power recognised in the Australian Constitution prevenved the Commonwealth
parlizment from enacring a Bill of Aiainder, an enacoment that imposes punishment
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on a specified perion or members of a specified dass."' Such a declaration of E;uill
andd award of punushment by the legisdature was an invalid usurparion by pariamens
of judicial power.” Although the majonity accepted thar parliament may make
retroapective legilation, Justices Dieane and Gaudron, relying on the separarion of
fudicial powers, went further, staning thar pardiament could not enact retmactive
criminal laws as these would usurp judicial power."

The wider reach of the implications derived from the separation of powen
could be seen in Leeth™ In thay case, a nammow majority upheld Commaonwealth
legrslation, which provided that the serting of minimum sentences for
Commonwealth affenders was 1o be done acconding o the law of the state where
the trial pook place. Justice Gaudron held the provision invalid because it required
the exerciie of a power that was inconsistent with the judicial process,

All are equal before the law and the concepr of equeal justice — a
eancept which requires the like trestment af like persons in like
clreumstances, but also requires thar genuine differenoes be reared
as such — is fundamental o the judicial pm“

Because the provision required the exerchse of 4 power that necessarily invalved
impermissible discrimimation, it was nor a part of the judicial power of the
Commonwealth.™ Justice Gaudron's judgment in Leesdh reveals the extent o which
drawing upon constitudonal implications — in this case, separation of powers —
has the potential to introduce substantive judiclal review inte Australian
consutionalivm.

Interpreting international conventions: the Teoh case
The court’s implied rghts junsprudence, elaborating a regime of rights and freedom
imyplicie in the Consritution, was broadly in agreement with the orthodax Australian
constitutionalism. [t derived rights from representanive and democranic insttutions
rather than ‘narure’ or "humanity’, But in a number of it recene decissons it would
wem that the court has tended 1o move beyvond these institutional moorings in
developing a conception of rghn and freedomn, In these cases. the court has been
prrepuared 1o tarm v, and rely apon, internarienal conventons, trearies and evalving
common liw o shape Australian constiiutionalism. In doing so, the court has
implicitly — and inevirably — relicd on logal concepis and regimes that are foundead
on traditions of namral and human rights, thereby introducing and gradually
incorporating ino Australian consttutionalism a human righes jurisprodence
(Orpeskin and Rodhwell 1997),

I Awsrralia, 3 conventinn ratified by the executive does not become pant of
Auseialian law unless the provisions have been validly incorporaied ino municipal
law by sramute, The High Coury in Teob, by anguing thar mere ratificarion was an
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adequate foundanon for a legitimare expectanion that adminmerarive decvon-makers
would act consistently with the convenrion appeared 10 be undermine this principle.”
Teodi case concerned a Malaysian citizen, Ah Hin Teoh. who had come o Australia
om a remporary eniry permit. He marmied an Australian cirzen wiho had four children
from an carlier rddadonship. There were three children of the marrage. Teoh applicd
for permanent encry permur, bur while the application was peniding he was convicred
of drug offences and was sentenced 1o six yean” imprisonment. He was sibsequently
informed that his application for permanent entry permit was refused on the ground
that his conviction showed that he was nor of good characrer. An Tmmigration
Review Panel sccepted thar Teol's wife and Fumily Faced 3 bleak furure if resident
staitis was not granied, but compassionate claims were not compelling enough 1w
waiver the character requirement. Accordingly. the miniseer's delegare made an onder
to deport Teoh. His applil.'alinn o the Federa]l Coarr was dismissed in vthe firs
instance, but allowed after an appeal to the Full Court. The minister appealed 1o
the High Court by special leave, The majority of the court held that, provided there
were no statutory of executive indications o the contrary, a ratification of a
convention — in this case the Unitedd Nations Conpentiinn an the Rights of thee Clvild —
gave rise o a legitimare expeciation that the minister would act in conformity with
it and treat the best inrerest of the applicant’s children as a primary consideration.™
As the minister had not rreared the best inrerests of the children 2 a primary
consideration, and the applicant had been denied a fair opportunity w present
case aguinst a decivion thar was inconsistent with legitimare expectation, the
minister s appeal was dismioed,

The Teah decivion was praised for overcoming Australias “spliv penanaliny”
regarding human rights, showing an impresive lnternational commitment s hunmn
right sues and g half-hearnted and inadequate domestic implementation of
miltilatersl human rights instruments {Chadeswarth 199%; Walker 1996). The
Keating Labor government saw it in a different lighe. The Minister for Forcign
Affairs stated that Teob was a “plainly bad decision’, ereating ‘s decision-making
environment thar is unworkable in pracrice’ upserting the balance berween the
exccutive, legilature and judbciary (Evans 199%6; Lavarch 1995). A joint sarement
was issued by the Minibter for Foreign Affain and anormey-general on 10 May
1995 staring that an unincorporated reary would not rise legitimate cxpectations
that governmental decision-makers would act in accordance with the treary, ner
wotlld it fsem the basis for challenging sdministrative decisions. The government's
legiclarive respanse o displace the legitimate expecrations found by the courn in
Trol took the form of the Administrative Decision (Effect of International
Instrumenes) Bill 1995, which Ing:u'-n-:l when parfiament was dissolved for elecrion.

Upan iaking office, the Howand Coalitdon government revised the reaty-making
procedures, providing s greater role 1w parlument, the siates, termiione and the
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community in the treary-making process, as well zs establiching a Joint Parliamentary
Cammirtee on Treaties and a Treary Council. A joint starement by the Minister for
Foreign Affairs and the atorney-general and Minister for Justice isued on
25 February 1997 confirmed that unincorporated trearies did noc give rise 1o
legitimare expectations in administrative law. The government also adopted the
recommendations of the Senate Legal and Constitutional Legilation Commiittee
to implement the Adminiserative Decision (Effect of International Instrument)
Bill 19497, almast identical w the Labor bill. Though the bill ad the support of the
Labor appasition in the House of Represcntatives, in September 1997 the shadow
attormney-general announced that Labor would oppose it on the grounds thar the
Feals decision did not cause the problema inirially feared.

Leaving aside the merins of the argument regarding the sdministrative bunden
impuosed by the Teak principle, what is cleat is that the decision allows the courts ro
rely upon ratified conventions and erearies as a foundation and measure for cvaluating
adminmranve decisions. As Australia s presently party to over 900 such conventiom
and treaties, Trnk would seem to have subjected the Australian begal regime 1o the
major human righo treaties as well as numerous related intemational instruments
thar form the fabric of internanional human rights laws. True, the executive or
parliament could exclude such effect. But to do so would appear inconsistent at
besr amad hypocritical ar worse, with significant political costs, Thus Teod i much
mote far-reaching in it scope than the courts implied righes jurisprudence, and
insafar as many of these mreaties and conventions had matural rights and humin
rights as their theoretical foundations, it introduces the poweniial for a fundamental
shift in character of liberal democrecy in Australia.

International law and the Bangalore principles

I 4 mimilar way, the court’s stavemens thar i will rely on international conventions
and mreanies 1o shape the comman law of Amtralia highligh the way natural righes
amvl humian rights-based comstitionalism is being introduced into Australia, As
we have seen, creatics are not pant of the domestic law until implemented by
legislarion. Nevertheless, the court has recently acoepred that mreaties, and passibly
even customary international law, may have a legitimare and important influence
on the development of the commen law (Shearer 1995), Though an carlier
formulation of this principle can be found in the judgments of Justice Murphy, the
grestest suppaorrer and advocare of the proposition before it was adopred by the
High Courr was Justice Kirby. The Bangalore Principles, as Justice Kirby roferred
to them, stated thae international law is 3 source of law-making only when there is
amcereainty, either a lacuna in the common law or obscurity or ambiguity in a e
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I these instances, the judiciary could incorponite a rule into domestic law (Kirby

1995). The High Courr, in Mabe (Ne, 2), sccepred that internanional law, including
miternational conventions, could be used to influence the development of the
commman law, Though subscquent decisions have confirmed this principle, the court
s advised caurion and circumspection where parliament has not enacved the treary
obligations into law, The issue rises major questions regarding the aurhoricy of the
fudiciary in employing such methods of interpretation as a “backdoor’ means of
incorporating treaties not enacted into liw. ™ This difficulty can be seen in the judicial
uncermainty on whether an international instrument can justify @ change in the

caminon law, as opposed 10 justifyving the resoluton of smbiguity, unceraingy or
lscuense (Wialker 1956),

Mative Title

Perhaps the most contentious aspect of the new politics of the High Court has
been it decisions on MNarive Tile. Until the Hi!,h Cowurt’s decision in Miade, it was
generally accepred thar Narve Title did nor exist in Australia. Though the High
Caur jrself had not decided the question, there was significant English authority
supporting thin view,™ The issue had been addressed directly by the Australian
coures only once, in the Supreme Cour of the Northemn Territory in the Goer Laad
Right case where Justice Blackburn held thar the commaon law didd noe recogiise
camminal or grovp interests in kand and. irmespective of the individual or communal
narure of the claim. the Britith assertion of sovercignty over Awsrralia extinguihed
all such claima.*!

Though the Gepe Land Righty case was exremsively criticised — there were cven
suggestons by the High Courr thar the exiuence of Narive Title at common law
required reconsideration — the election of the Whitlam Labor government in
1972 shifred the focus for land righes from the judicial wo the palincal forum (McRae
et al 1997:207), The legal satus of Indigenous land righes in Australia at the time
contrasted sharply with increasing international recognition of the rghts of
Indigenous peoples and more specifically with the junisprudence in the Unired
States, Canada and New Zealand {Dorsett and Godden 1998:19%; Brennan
1995:161-83; Wells and Doyle 1997).

Mabo (No, 2)

It was in the light of thewe legal. political and jurispradential advances, and a
developing international consensss regarding the right of Indigenous peoples,
that the High Court confronted the question of Native Tide in Maba. In 1982, a
group of Tames Srair ilanders, including Eddie Mabo, commenced legal action
on behalf of the Meriam people against the State of Queensland. asking the cours
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to declare that the Meriam people held Native Title to the three islands Mer, Davar
aned Waler, constinating the Murray Islands. In 1985, Chueensland enacted leghlation
designed to extinguish any Native Tidle rights which may otherwise exist. The
tntention of the Quernelens Coau lidarids Declaratory Acs 1985 (Qld) was wo declare,
retrospectively, that the Queensland legidatuees intention in 1879 was nik only o
acxuire sovereignty over the Islands bur also 1o extinguish the land rghts of those
whao, by annexation, became British subjects. The issue before the court in Mabo
(Na. 1) was whether the 1985 Queensland act was inconsiaent with the Rarial
Disersmimatian Ace 1975, IF it was, the question of whether the law recognised pre-

isting Indigenous tithe coubd be addressed. In Mabde (M. 1) the High Couart held
that the artempt by Queensland o extinguish raditional land rights by means of i
Queceverland Coust filanads Declarntery Act 1985 (Qd) wis inconsistent with the Racial
Discrimination Ace 1975 [Ceh) and thercfore was invalid, The decivion allowed the
litigarion to proceed, the determination of facts reminted 1o the Supreme Court of
Cueenaland where it was assigned 1o Justice Moynihan.

On 16 November 1990, Justice Moynihan delivered the count’s determination
of the isues of fact mised by the pleadings. Argument was heard by the High
Cotire in May 1991, The court handed down in judgment on 3 June 1992, By o ux
to one majority, the cours upheld the plaintffs’ claim w Narve Title. With the
exception of Justice Dawson, the sole dissentient, all agreed thar the commion law
of Australia recognised a form of Native Title. Regarding the question of
extinguishment of Marive Title, 2 differently constinuted majority made up of Justice
Rrennan (with whom Chicf Justice Mason and Justice McHugh agreed) and Justice
Dawson held that exxinguishment by inconsstent grant is not wrongful and does
not give rise (o compensatory damages.

If Mabe was more than a case abour property, if it confronted hundamenial ar
cumstientine questions concerning Auseralian constitutionalism, it abso disclosed the
great limitations of posing such questions as legal problems. Though the case
established a vital moral and legal foundation for the claims of Indigenous
Awrralians, it did so in within the legal framework of property and & linguage thar
constricted the terms of debare and consequently the reach of any future sendement.
Here was a cane thar could have benefired from public deliberation and compromise
rather than legal adjudication.

But perhaps, in handing down its decision, this was what the court soughe 10
initiare, for g Chiel Jusrice Mason observed, Navive Title was one of those
controversial questions that the political community was happy to defer 1o the
pudictary.” Though the immediare effect of the decision was dear with repect w0
the litigants, its implications for land use in Australia was far from cermin, Indigenows
people enritled 1o Narive Title would have vo proceed through the courrs w justify
their claima, The validiny of land dealings since 1975 was in question. The staies,
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rining and pastoral groups argeed that the deciion created uncerainty, In shor,
the decision made a Iudu:ul solution to the problem impractical and thercfore
unlikely. Though the court’s decision, and even the court imelf, was subjected o
criticism, it s nevertheless undeniable thar the case made possible a polirical
resalution thar would not have been possible otherwise {sce generally Goor and
Rowse 1994; McRae eral 1997: 2108 ), The political resolurion, a resuly of exiensive,
complex and unpredicrable negotiations and compromise, exacerbated by the
problem of representation in Indigenous communirties, diversity of intereses and
federalism, ook the form of the Commanwealth NMative Tieke Acr 1993 (Bresinan
195k 2, 3 Goor and Rowse 199%46; Aitwond 1996 Etl:[hmmn 194955, The Nrtree
fitle Aer 1993 was made posible by the courrs, implemenied by parliament and
finally endoned by the judiciary, the oumcome of a complex interplay of the legal
and palingl. I represented a4 new sertlement for Indigenous Australizns and a
transformation in Assralian consituionalism, But to what extent was bt conclusive!
Whether the judiciary could consistently take the lead in the formulation of Native
Tithe and rely on parliament w support and ke up fis injtlatives became crucial
questions when the court handed down it decision in the Wik case. ™
Wik
[hid Ful:unl leases necessarily exei nguish MNative Title? Pur in these legal rerma, the
question obscured the profound praciical impon of the problem: if pastoral leases
did nor necessartly extinguish Marive Title then 42 per cent of Australia — or more
than 3 million square kilometres of Crown leaschold land — could be subject
Mative Tirde claims. In June 1993, prior wo the operation of the Marive Tinfe Ace. the
Wik peoples commenced proceedings in the Federal Courr of Ausiralia againg the
Sue of Chucensland, the Commonwealth and others, claiming vhar Navive Tile
and possessory ritle rights over an area of land and warers in far north Queenaland,

The High Court in Wik divided on the question. The majority held that the
grant of pastoral leases under the 1910 and 1962 Acts did not necessarily extinguish
Manive Title rights, However, to the extent Narive Title was inconsistent with the

tcular nghh: and interesis asserted with respect to the leaschold intereas,

ﬂuchnld intenests would prevail over Marive Title.* For the mmclnqr. a5 the lessees
of the Michellton snd Holrowd River leases had exclusive possession and thar right
was inconssstent with Mative Thile, Marrve Thtle could not coexist wit
extmne and was th:n-hy necessarily minguilhnd.“

The majority decision o |mp!|:mtn1: justice proved m have serious pu:nhu::l
consequences.® Though the courts decision wan celebrated by Indigenous
Australians, it received a diffenen ll!ffp‘l’.hm‘ldﬂ'}!ﬂ't It was atacked by grazien,

farmert and miners as leading o uncertainty and 1o a decline in the value of pastoral

propertics, Peak pastoral bodies such as the National Farmens Federation regarded
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It m undermining Aboriginal reconciliation. The Queensland povernment refused
to isue further leaschold and mining renements and placed resmictions on further
development work on pastoral propernies (Hiley 1997 Hunter 19971 Hosrigan and
Young 1997). The High Court was singled out for an extrsordinary and serious
political apack. Queenddand Premicr Rob Borbidge described the court as “an
embarrasument” (Autrelian, 19 February 1997:1). Prime Miniswer Howard entered
the debate, emphatically rejecting a law-making role for the court, while Diepury
Prime Minkacr Tim Facher criticised the judggment as un cxample of judicial sctivism,
which should be overcome by appointing a new High Courr judge who was
‘conservative with a capital € and would rejexct ‘the doctrine of judicial activiem’
(Chorrier Ml 5 March 1997:1),

The Howard government’s response to the Wik decision, after discussions with
premiers and chiel ministers, pastorabisee, mining and resource groups and the
National Indigenous Working Group, was its *10-Point Plan’ ynwuu:r:n amend
the Native Title Act 1993, The povernment’s bill was opposed by the Labor Party on
the grounds that only legislation benefiting Aborigines was valid, The Naronal
Indigenous Working Group on Native Title, made up of representatives of ATSIC,
Native Title representative bodies and ather key Indigenous organisations peepared
a position paper, Coextitrnce — Negariatson avnd Certatnry, outdining the resons i rejeond
the bill. Though the Wik bill passed the House it was opposed in the Senate by
Labar, the Democrats, the Greens and the independent Senarar from Tasmanka,
Brian Harradine, where it was rejecred with numerous proposed amendments. The
Bill was returned 1o the Senate a second time and a number of amendments were
agreed upon, such as a new registration test for Native Title applicants. But on four
contentious marters — ‘sticking poing’, o Howard rermed thern — the Senate
tefused to give in. The Senate rejection gave Howard a posible trigger for a double
dizolution election and made an dection based on race a real possibiliny, Concerned
with such 3 possibility, Senator Harradine "blinked’; halding the balance of power
in the Senate, he resolved the impasse by agresing to negotiate on the four sticking
points thar were considerod unaccepiable 1o the government. OF the requirement
that the Netiwe Tirle Ace should be subject 1o the Rucsad firimimation Acr, swime
aspecrs of the bill were made subject 10 the scr. Regarding the registration tesy,
where Howard had insisted on the need 1o prove physical connection to the land,
Senator Harradine convinced him o allow those of the ‘wolen gencration” and
athers whose parents had connection to the land (the locked gates’ excepaion) o
appeal to 2 court and lodge a daim. The contentious sunset clawse thar would have
made the Natire Tirle Act provisions cease after six years was scrapped by Howarnd.
Finally. with respect to the Aboriginal right to negotiate about mining leases on
pastoral land, an aleernarive and lesser form of night o negoriare was adopeed.
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Afier an historic debate of 109 hours aver a twelve-month period, and wo
rejectiona in the Senate, the bill finally pasicd the Senae on 8 July 1998, Howand
welcomed the passage of the bill as ‘s wonderful outcome for all Aussralians'
{Awsrradran; P July 19948:6). Kim Beazley declarad thar Labor would not campaign in
the next clection on the basis that it would amend the Wik amendments w the
Narive Title Acr changes would be made after legal challenges wo the ace. Senator
Harradine justified his decision 1o compromise with the government s necessary
to avoid a race-based election thar he believed would have o the fabric of our
society and set race relations back 40 or 50 years’, Acconding w him, 3 double
dhissolution election, with the posible decrion of One Naton seniton, would
have made the Senare anri-Indigenous for ar beast sl r::n{.'lmmﬁun.‘?]uly 1908:4).
Wik elder Gladys Tybingoompa, who had danced with Harradine on the lawns of
parliament, and lobbied him in the final minutes belore the vote was aken, feli
betrayed by him, She and the Wik people who had travelled 1w Canberra w sic
through the Senate debate had walleed away from Farliament House declaring thar
they would tuen to the couns w protect them. Judicial politles was now an essential
aspect of the wider political srruggles of Indigenous Austrulians,

Yer, as the court’s subsequent decisions would show, judicial politics atfered no
greater certainty. As we have seen, in Kriger, the majority of the court held that the
relevant provions of the Northern Territory Aboriginal Ordinance and related
legislation were not invalid by reason of any rights, guarantess, inmunities or
Freedoma contained in the Constitution.*” Finally, the High Court in Frjo veas siked
o decide that freehshd grants did not necessanily extinguish Native Thile* The cise
presenied the court with the opportunity of extending the Mibe principle beyond
Wik and leaschold interests to all lund in Australia. In holding thar Nagive Tule Jid
not survive frechobd grant, the court signalled the outer limin of it Native Tide
jurisprsdence.

Limits to new politics

The general overview of the court’s declaration thar it ‘makes” the law, as well 25 bts
dections on rights and freedoms and Native Title reveals 2 number of significans
Fearures of the new polinics of the High Court. Foremost is the face thar in a range
ur rurﬂmntul iul,u:l 1!11! ELHart |‘1.q|| thtl an nl.'li'n! tut-r.', nnd i SCHTIE tAsEafices tJ'ir
lead., in policy formulation. In pursuing this mle, the courr has relied on the notion
ol epresentative democracy of respomible government secured in the Constinution,
the common law and popular sovereignmy, In doing so, it has also turned mw
internathonal developmenis, espedally international law and the jurisprodence of
the Canadian, American and English cours to shape and guide in decinions.
Imparrantly, this active policy-making role af the court has affecred ocher institutions
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of governance; in particular, it has imposed limics on both Commonwealth and
state parliaments.

Theoretical limitations

In pursing such a new politic. however, the count inevitbly confrons theoretical
and practical obstaches to its new jurisprudence. In redefining or resniciuring aspect
of Australian democracy, the court has had to negotiate the ideas and principls
that secured ins place within the regime and justified it exercise of judicial review.
For example. if the common law declaratory theory is rejected as a ‘myth’, how is
the court 1o reconcile the potentially unlimived law-making abilicy it theveby scquire
with the fundamental, foundational prmciple of the rule of law? 1t is not chear that
‘community values’ as posited by sociological jursprudence provide the complere
and adequate answer. This dilemma is exacerbated by the fact that the cour, subject
o political demands and exigencies. defines its own place and role in the regime.

OF comparable import i the tension between a law-making judiciary and the
concept of separation of powers that secures the impartiality and independence of
the judiciary in the regime. I the theoretical basks for scparation of powers is the
Blackstonian novon of a judiciary thar declares the law, will the abandonment of
the declaratory theory thereby undermine. if not completely remave, the theoretical
detence for having separarion of powers! Of course, one possibility — as indicated
by some af the court’s decidons — is thar the liberal-democratic requirement of
checking and balancing justifies separation of powers. Though the language of
checking and balancing appropriates American constnutional principles, especially
those developed in The Feelevalisr, such a model does not fir perfectly with a Liw-
making judiciary, an insiragion thar exercises “Will' ingead of Judgment” as Hamiloon
pues it in The Federalice. Indeed. 4 checking and balancing judiciary may come to
appear no different from the executive and legistative branches thar indirecrdy limi
and curh the encroaching nature of ambirion.

These questions that go 1o the legitimacy of the judiciary are in fct generally
articulared in terms of democrartic governance: should an unclecred minoriny override
the will and judgment of the people’s represenmarives? To whar exeent is this form
of judicial review connstent with parliamentary democracy? The immedine focus
of such debates concerna the way judges are selected and appointed, Leaving aside
attempes to make the Bench more representative — the need 10 accommeodare
federal concerns, minoriry representarion, gender equaliry — these debares make
possible more rdical proposals for redefining the nature of the cour, incduding
the direct elecrion of members, limited terms and quatas,

FI‘I.I“}I' the impormant overarching question that needs o be posed i whether
the court’s new understanding and definition of it role within the regime — s
implicit reconceprualisation if not restructuring of the institutions of governance
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in Australia — is premised upon, or prosupposes, a comprehensive view of Awralian
democracy.™ Though crucial for understanding the namre of the courr as an
tnstirution, the answer to this question will cleardy have fundamental implications
for the other instirutions of governance in Auwstralia,

Practical limitations

In addition o these theoretical concerns, the court has confronted @ number of
practical limitations, such as the incremental nanire of its jursprudence, the
reerospoctive nature of it judgmenis, the changing membership on the Bench and
the limits imposed by the specific namre of the dispute in cach cse. But perhaps
the most significant difficulty in the contexr of the new politios of the High Coun
may be summarised as the problem of communication. The coun has sought o
make ity decisions more open to deliberarive democratic politics by writing clearer
and more sccessible decisions, by stating it policy presuppositions, and by
confirming its law-making role. ln dobng so, it has encouraged and welcomed what
it has rermed informed criticism of ies decisions. Accordingly, the coure has soughe
ta appoint 3 public relathons officer as well as serting up 3 Website and providing
quick access woin decisions { Williams 1999b), But, a5 we have seen, there are major
obstacles in the path of such apemprs 1o justify the count’s decisions before the
community. e opinion that the coury is imparvial and independent form a crucial
aspect of its authoriny. Yet a court that is seen as political, that envers or intrudes
into the everyday aspects of the political fray, would appear to place ar risk such
autharity. The sustzined and personal asacks on the cour. aspecially afver is decinion
in Wik, revealed how vulnerable the judiciary is 1o such polirical crivicism and how
limited its resources are in undertaking politics of this s,

Thix problem has been exacerbared by the decision of the Commuonwealth
anorney-general, Daryl Williams, not to defend the judiciary (see generally Patapan
F99%a), Traditionally, Brivish judges refrained from commenting on cases before
the courts and were espedially carchul to abstain from comments on governmental
policy; the judgments of the courr served as i most aurhoritative announcements
on marters before it (Thomas 1997; Mason 1990), Where it reputation or
independence was ar isaue, it tumed o the attorney-general o protect it intereses,™
In this context, the decishon of the Commeanwealth amomey-general, Danyd Williams,
not to speak for the courts represented a major break from wradition and appeared
to leave the cournt without a public defender.

According ro Willlams, it is now time 10 abandon the notion that the attorney-
general should speak for the courts becanse such a view, based on a British model,
is not appropriate for Australia In Avsiralia, the snormey-general does not necessarily
have legal qualifications and is never excluded from the political debate in cabiner.

Nor docs the attormey-general exerciie any independent discretion in supervising
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cnminal or contempt of court proceedings. Therclore “the perception that the
:nwm}'-grntnl exercines important functions indqmrd:ntlgrufpu“th:l and in the
public interest s clther crroncous ar at least eroded” (Williams 1995%:183),
Cnm:qu:nth- Willkams (1995:190-92) argues thar there are good praciical reasoms
neither judges nor the public should losk 1w the aomey nrnl o take up
drp:h for judges in media debate’. There is a risk that in ﬂ‘ﬂﬁl‘lﬂ. a wihstaniive
n,*pl:p an an lsue the interest of the judicary may conflice with the intesest of
attorney-general, the government or the party in government. In reprosenting the
judiciary, the attorney-general may involve the judiclary in political controversy,
Moreover, the demands on a modem aromey-generl are so extensive thar the
response on behall of the judiciary may not be adequare or timely: such a response
meay “Lack imypact” (Willkarms 1995:190-92),

If the arcarney-general will not ‘rake up the cudgels’ for the judiciary, who is w
speak for the courm? Acoonding to Williama, judges shoiild seek other means For
responding to media criticim and communicating with the public. In particular, he
singles our the Judicial Conference of Australia (JCA) as the approprisie body w
speak for the courts, with the potential 1o be a potent polineal force for the judiciary.
The JCA was incorporated in 1993 as an asocarion with membership open w0
judges and magirates in Australia, other judicial officens cxercising judicial power
and former members of superior and intermediate courrs. A secrerariat with research
Funcrions wis established with the ssieance of the stromey-general (fuaicial Conference
Nenn, May 1997:Val. 1.1}, The goal of the Jodicial Conference is to represent the
judictary and promaote larmonious and conseructive relatfionships with the ather
arms of government’ (fudicial Confereace News, November 1997:Vohs 1.2, 3).
Importantly; sccording i the conference guidelines, it may speak on gencral martens
concerning the judiciary, the sdminisration of justice. and when requested by the
chief justice or the judge or judpes of a court, though it accepes thar it will ot
spesk on specific matters withour consulting the relevant chief justice or judge of
thie cour.

Clearky the JCA is 4 representative body that is intended w replace the anormey-
general as the political guandian of the court, w speak for and on behalf of the
pudiclary, especially in the political forum. The cstablishment of the JUA and it
promorion by the atorney-general is an acknowlodgment of the political nature of
the judiciary and the potential direar it poses 1o the government’s palicy-making
ability; it is 2 concession to the increasing possibility of tension berween a low-
making judiciary and the executive and parliament. Bur the establishmeny of
institurions such as the JCA may in fact justify and encourage greater political and
partisan artack of the judiciary on the bases thar it is no diffesent from any other
publicly sceountable insriturion and it now has the political means o protec sclf.
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Future directions

Notwithstanding these theoretical and pracrical obstacles, the court has been fully
cogritant of the international and domestic influences on Auseralian
constitutionalivm and s role within the regime and has attempeed o mect these
challenges by deliberate and considerure refushioning of is jurisprudence, Therefone
the court’s new polirics reflects, o some extent. the contoun and limins of Awseralian
and international politics as well as the inherent limiarions of instirunional capaciny
in confronuing and mediating such palithes,

The court’s redefinition of i mle within the regime, evident in the jurisprudence
of the Mason cotirt (1987-95) was always vulnerable to subsequent reconsideration.
In face, the Brennan court { 1995-98) and the prosent Gleoson court have substantially
adopeed the junsprudennal prnciples established by the Mawon court, comsolidaing,
clanfying and elaborating the changes theoretical and legal chunges developed by
the Mason court. This means that the decisions concering nighis, freedom and
Native Title we noted above will continue o inform the coun’s future decisions.

In saying this. however, we are mindful of the larger aspect of the courths
decisions, There is now sufficient evidence 1o note a trend in democracies amund
the world — at 2 time when there is increasing dissarisfaction with the other
institutions of governance, the judiciary is exercising greater influence and authority
{Halland 1991; Jacab e ol 1996; Neal Tate and Torbjorn 19950, The judicialisarion
of politics and potentially the politicharion of the judiciary that Is a conseguence
of this trend has been much criticised {for scholarship on the American
developments, see Thcker 1995; Risenberg 1991 Horowin 19770, Significamly, i
i difficult 1o foresee the exvent 1o which such politicisation may rewlt in declining
confidence in the judiciary as an instimiion (for 3 discussion in rerms of 'dignin’
of institutions, see Waldron 1999),

Nevertheless, whar is important for our purposes is the fact that these cours of
final jurisdiction have tended 10 rely on each other's junsprodence — there has
been, in other wonds, a continuous conversation as well us appropristion of thoughts,
ideas and decisbons across a number of jursdictions, Thus the highest courts arc
gradually developing an imernational common law and a constinationalism thar
mranscenids the boundaries of each specific democrtic regime (see penenilly Saunden
1996}, Ir would seem, then, that of the instinons of governance, it s necessary o
recopniie and scknowledise the silent but powerlul mle of the jushiciary wha, in the
cotire of ther deliberations and judgments, are influencing the namare and characrer
of international development and thercby meeting and mediating the challenges of
ghobal change and inmovation.
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